OFFICE OF THE

MILITARY ACCOUNTANT GENERAL

Kashmir Road, Rawalpindi Cantt "
No9 S1/AN/704-AP/Misc 28 November, 2024

All Controllers
Including Dy. MAG

Subject: CONTRACT APPOINTMENT UNDER MEDICAL INVALIDATION |
POLICY. |

Please find enclosed copy of Government of Pakistan, Cabinet Secretariat,

Establishment Division, Islamabad O.M F. No.4-2/2020-CP-I dated 06-11-2024 alongwith its
enclosures, on the above subject, received under Ministry of Defence v.0. No.8/22/Misc/
D-18/2024 dated 19-11-2024 for information and compliance, pl‘ease‘.v'

2 Please acknowledge receipt.

S A S I P S A 1,

ARSHAD)
Accounts Officer (AN-II)

No.26//AN/704-AP/Misc dated 26/11/2024.

Copy to:-

(1) PSto MAG

(2) APStoDy. MAG

(3) PAto AMAG (AN)

(4) PAto AMAG (ME&A)

(5)  All Groups in Admin Sections
(6) G Section (Local)

(7)  All Groups in AT Sections

(8)  Digital Library

€)) M & E Section
(10-14)Subject File




GOVERNMENT OF PAKI T~AN
MINISTRY OF DEFEN E
DEFENCE DIVIS[ON

***** ,\;*.u' it

Subject: CONTRACT APPOINTMENT"UNDER MEDICAL INVALiDATION POLICY

Kindly find enclosed ‘hérewnth a copy of Establishment Division’s O.M.
F.N0.4-2/2020-CP.1 dated em November 2024, alongw:th its enclosures, on the above

subject, for information and\comphance please.

(Muham\mad Haroé?m Alam)
.. Section Officer

& e
~ MAG:Pakistan Military accounts Deptt. Rwp Dte Gen, 18f;, Is!amabad
Supveyor General, Survey of Pakistan, Rwp Dnrectorﬁ{Admm) JSHQ, Chaklala, Rwp
DG, Military Lands & Cantonment Deptt, Rwp SD Di Dte (SD-1), GHQ, Rawalpindi
=~ DG, Pakistan Armed Services Board, Rwp Diretter (Admin), NHQ, Islamabad
=" D@, Pakistan Maritime Security Agency, Kci Dtrector (Admin), AHQ, Islamabad

DG, FGEIs (C/G/) Directorate, Rwp

Min of Def u.o. No.8/221MIscID-18/2Q24¢dated 19t November, 2024

Copy for information to: ;»;5..'.?_'-%-'"

Snr. JS-VII, JS-I, JS-II, JS-1V, JS-V

DS (Army-C), DS (Coord) DS (Budget) Dtrector (Legal)
v' APS to JS-liI B o
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CABINET SECRETARIAT

. ‘aecr/ecfg .
GOVERNMENT OF PAKISTAN “\ |\

” ESTABLISUMENTRIVISION AS-t
¥ ETIY ' ("\_\i ’.,_)‘.;«;
F.No.4-272020-CP. | Islamabad, the 06™ November, 2024

QFFICE MEMORANDUM JSA1 %Y o

Subiect:  CONTRACT APPOINTMENT UNDER MEDICAL_INVAIADATION TN
EOLICY
The undersigned is direeted to reler to this Division’s O.M F.No. %/8/2021/
P dared 16 Jan 2023 and (0 state that the restraining order dated 8.12.2022 issued by the
Hon ble Tslomabad High Court (copy enclosed). passed in WL No, F146/2022 (Mst. Fazilat
Bibi as Establishment Division and  others), on the subject was  circulated 100 all ¥ i
MinistriesDivisions/Departments for strict complianee. However, it has come 1o the notice of 4
thes Division thit despite cireulation of the said restraining order of the Court, certain Ministrics?
D isions departiments continued making contract appointment ol the spouse/children o the civil
servimts under policy guidelines issued vide this Division’s O.M No. 4/172005/CP-1 dated p’“
13.4.2003 (copy enclosed) withour formad approval of the Prime Minister and in violation of the
count order which is itlegal amd gross violation of the policy. This practice amounts to contempt
o Court ({uh:n:. ' }%

2. Moreover. the honourable Supreme Court of Pakistan in the judgment dated
l\-lu-"'(P-l passed in C.P. No. 3390 of 2021 (against the Order dated 13-04-2021 of Peshawar
ligh Court, Peshawar passed in W.P.No., 4609-P 01 2020) filed b) Gencral Post Office and others
verses Muhammad Jalal has held that :- w{ [{

25, appoimments without open advertisement: competition and merit, of the /widow. widawer,
witerhusbund or child of civil servants in differem grades. Who die during serviee Or become
pernmnemlv disabled-invalidated‘incapucitated for further service and take retirement from
service, are declared 1o be discriminatory and ulua vires Articles 3. 4. 5(2), 18, 2511) and 27 of
the Constitution, The prescribed Federal and Provincial, authorities are directed to withdraw the
same. However, it is clarified that the instant judgment shall not affect the appuintments already
made OF the widow/widower. wife/husband or child of deceased or retired civil servants. It is
further clarified that this judgment shall not alfect the policies, rules or compensation packages of
the Federal and Provincial Governments for the benefit of the fegal heirs of martyred personnet of
the law enforcement agencies and of Civil servanis who dic on account of terrorist activities.”

-

& In order to implement the judgment of hon’able Supreme Court of Pakistan, this
Division is in process of withdrawal of policy guidelines for contract appointment of spouse/child
of the civil servants who become permanently disabled and takes retirement on medical ground
issued vide this Division O.M No. 4/1/2005/CP-1 dated 13.4.2005. However, in the meantime,
the judgment of Supreme Court of Pakistan passed in C.P."No. 3390 of 2021 in W.P.No. 4609-P
of 2020 is hereby circulated to all Ministries/Divisions/Departments for strict compliance.

(Fahad Javed)
Section Officer (CP-
051-9208610
All Ministries/Divisions/Departments

Islamabad.

CS CamScanncr



Subject:-

folleviing:-

Mo, 4/172008-CP-I

I U

Gavernmenl of Pakistan
Cabhmel Seaiclarial
Establishiment Division

[RRLYINY

Qifice Memorandum

CONTRACT APPOINTMENT.

.

Islainabad. the 13" Aprit, 2005

The undersigned is direcled lo refer (o Establishment inisior;'s
Ofilce Memarandum No. 8/10/2000-CP.| dated 21" Marach, 2000 (amended
from time to lime) on the above subjecl and o slate that the Prime Minister has
been pleased lo approve substitution of Para 1 (i) (c) of lhe said O.M. wilh the

“The condiion of open adverlisement may also be
relaxed by the Prime Minister lor the purpase of
appointiment on contract basis of widow/widawer or
one child of a deceased civil servant who dies du.mg
service and wife / husband or one child of a semving
civil servanl who Lecowes “peunanently disuibled
during servige™ and he / she lakes relirement from
service provided that such special dtspensauon may
be allowed only for appointnent lo posls in BS-10 and
below™,

“Provided further that the widow/widower ar a
child "ol a civil servanl who digs during service and
wileMusband or a child of a serving clvil servant who
becomes “permanently disabled during service® and
he / she takes relirement from service will have lo
spply for contract appointimant within one year after
the death ol a civii servonl or relirement of a
permanaitly disabled clvil servanl. In case of a minor
child of a civil servant, tha one year peiiod will' start
from the date he/she atlains lhe age of 18 years®.

(Nu ammaﬁas:'an Kh:m N azi)

" Section Officer (CR.)
. Phone.No. 9208610

All Ministries / Divisions /

Departments,
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Mst. Fazllat Bibl & anotter, o
- Versus .-, - ' e

General xslamabad & othe!’sg

Date of

S. No, of Order withsignature ofJudge and that of

order/ order/ parties or counul where necessary. ;

proceedings | Proceedings 5,. :
(06) 08.12.2022 Ch. Shafiqur Rehman, Advocate for tbe

'hh\lnt!““d

petetioners

Mr. nqe)) Af(htar Raja, Assistant Attomey

- General,

Mr, Afzé) Khan, DAD (Admn), on behalf of -

respoe.dents No.1 & 2. ;

Hafiz Muharmmagd Ishfaq, Deputy Secretary
(CP-I1) and Mr. Muhammad Arfan, Sectlan
Officer (Lit-V), Establlshmenb Division,

Ms. ‘Iausif Zta, AD (Admn) DG Péssport

,hef learned Asslstant Atmmey General"

states that the Prlme Minister Assistance Package

(“PM Package") is belng afforded to famiies

of go»=rnment employees who dled in servicé as:-

e E&EIPY adveruma on 04 12 2015, and not under .the

ofﬂce memorandum dated 13 04 2005 amended

throuqh orﬂce memorandum dated 17-04 2018

1T ..\ofHe states that the ‘august Supreme Court in the
oy Court

m,wmmm
15, N !

N

Muﬂzmmad_};m,a:ugwhgc (Civil Appeal ._
; e :

No. 410 of 202‘0) has .held that the office

memorandums cannot be.applied retrospectively ®

15

— e~ e .




g1 (2) . W.P NNo. 114672022

but are to be appl’led proseectlvely and |

| consaquently thare s }?o"lnﬂrmlty ’wlth the
manner. ‘ln which the summary to appoint
pctltloner MNo.2 was rejected by. the Prlme
Minlster on 22.11.2021.

r The leamé_d eoqnsel'-for the petitioner.

states that the judgment rendered by thé august

3
»

— . v S
. —— b W e

Supreme Court I$ dlstlndulshable to the 'extent
that in such case the em;;loyee in question dled
in service and the PM’s Package, had not been
put in place up untul 13.06. 2006. And ln view of.
such fact* the august Supreme Court held that
the next-of-kin of the deceased employee were

not entitled to the benel”ts under the PM's "

Package in quastlon He states. that It is the
petltloners’ case that Establlshment Dlvlslon '
issued an ’offlce memOrandum on’ 21-.03.2000
where it had teen held that in: the event tll_at a’
civil servant dled durmg servlce the condltlon of
open advertlsement could be relaxed by the Chief

’ %o

- Executive for purposes of appointment, on

contract basis, of the wl&ow' or one child of the

t
e -T'nvf_ v i" o Lot
_}F; l bouldeceased to a post under as 10 ond below. He

lé“‘"“;’\;{ae\‘““d states that It is Under this office memorandum,

which was in place at the relevant tlme and

,\\ ‘ placed no embargo .on the age of'thc child of the
{} : deceased that the benefit was - sought by the
! : petitioner. He states that the embargo ln

C 8] CamScanner
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‘c';uesudn- (1. that the ’éb'pucéu'oa' ot an
appolntmont on contract bas(s by the rrext~ol'-kln
vwhlch should be. made wl;hln a perlod of pne

year) aé'- introduced through ofﬂce"

' memorandurq dated 3. 94 2005 This. O M stated '

e v e !
that the next-of—k!n was to seek ‘the - contract t
Tt Sl ‘employment benefit wlthln a_ perlod of one year i

o of the demise of the CMI Servant in questlon

' ‘

l
And further that in case of a rnlnor the’ sald one I

year penod would commence when the child

attained tpé a_ge of 18- year, He*states that the

ofﬂce memorandum dated '17.04.2018 merely. , |
iy ] i
' . extended the period of one year, applicable to a

. minor from the time that he/sha attains the age

Qf majorit;; i_:o the maxln}um age hmit. prescribed !
“for an Inital appolitinent to'a I past under the
Reléxatiod of Upper Age‘LIAmit RuleE;*1993 The . .
learned counsel for the petltloner states that the
manner In which the orﬂce memorandUm dated !
17.04.2018 Is belng given effect Is dlscrlmlnatory
Tas it ;rbltrart!'y creates an enti'tlfzment for next-
of-kin pf some'clvll serv'an'ts to apply under-the ' y

PM's package tull they reach the maximum age

limit prescrlbed under the inltial appolntment to

| civil posts relaxation of Upper Age Limit Rules,

'--

e I

, g ... 1993, wlth effect from 17. 04 2018 but deny such

facmty to the next of-kln/of a clvll servant who

. e e

‘*:‘:"L'"":‘ T . . . . U i
R I I A .. %) ’-
iR TR ety meseileew alteaaai W e U\
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, Inwhich contractual employment has been

0 . .
afforded under the PM’s Package as well as the |

' . . . (&L
14j ’ w.P o, 1146/2022 X

7

died even one day. before the lssuance of such

office memorandum dated 17.04.2018. -

1 .
3. It appears that the manner in which the

PM's Package as weil as contract emp!oy.men:
under office memorandums ‘dated .21.03.2000,
13.04,2005 snd 17.04. 2018 is belng afforded Is : )
completely whimsical. The ‘original purpose of
affording a contractual job under the PM'’s

Package 'to the next-of-kin of a .deceased

employee ‘seems to have bee;\ to afford
continued "r‘,neans of ‘subsistence to thé family of
the deceased in the immediate aftermath of a
demise, \:vhlch purpose séems to have been lost. -

The Establishment Divislon and the Prime

Min!ster's office appear to be acting in manner as

if they are'funct:omng in a Kingdom not gcvemed |
by rules gulded by requirements of fasrness In

treating cltlzens in an equal manner, ’ |

4. Let the Establishment Division file a

detalled report providing a sum'rnary‘of all cases

aforementioned office memorandums ~ dated
21.03.2022 and 13.04.200S since the .notiflcation

of officie ‘memorandum datéd 17.04.2018. th'.

prlma facie appears that PM s Package in its very '
spirit Is unconstitutional and In breach of Article :

25 of thé Constlitution. As the manner in which it f

’ CamScanner
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has been Implemented can afford cer‘tpln beneflts

to the chndren of 3 Civil Servant almost two

\
decades after the demise of such clvll servant ln

v relatton to government jobs, evén though at such
' “time such cltlzeos ought to compete falriy with,

«-.qt:: Wi SN

other ellglble cOtIzkr&s {or qovernment jobs The |

LY

] ,offeﬂng of govarnmenb Jobs has to be !r't‘

‘, accordance wlth requlrements of Artlcle A read

o Ith Arthes 9,"18 and 25 of the'
e T P o

Constltutlon ,by provldlnq a level-playlng-ﬂetd to

all cltizens /Thbse In"the hlgher echelons of the

Establishment Divislon ‘and the PM’s ofﬂce have', :

: o no aufhortty under the law and the Constitution

! to dlspense state ‘largesse at thelr whlms Jhe

; _ Estabhshment Dlvlslon and the F‘Ms ofﬂce are
o ‘ : T :
! I : restralnedffrom processlng\ further ¢ases. for ’

grant of glontract employment und‘er the PMs

.
" e N e SR WS e -

j Patkage and ‘the’ aforementloned OMs tlil the

_" o next"dateof ~hearinq ‘When the Estabiisthent'f '

, 33 Dnvlslon shall satlsfy tms Court .that the . . - :

. v ' o

2 4(?*\) % provnslons of such package have not been given. o )
. D Jm

-

effect In @ dbscrlmlnatory manner. As thé matter
pa——————

T~

. Invalves  Interpretation. "of law  and

‘__ o o e S st A Shse e e e L)

&'.. R ,,‘ constltutlonallty of a governrnent pohcy, let
! " notlce also be lssued to the Attorney General's ,
‘ | ofﬂce under  Order XXVIIA of S:_PC_ , '
5. Let the.matter be fixed for 02.02.2023. ‘ l
N ‘L Let- the gtapﬂshﬁmen; Divislon -file detalls of ‘ /;,

. . . o :
B R S < ERNFTIIYS ’;“ ‘ ) l
.. o ———— e . teraw oo /
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contractual jobs offered. uhcer the PM's Package

since 17.04,2018 before such dalg.
e
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, 1 KISTAN
| [Appellate Jurisdiction)
l . & i 1 t. ) ~. w A o . ; .
- Jusm.c Qazi Faezlsa, CJ .
G0 D Justice Nagem Akhtar Afghan
> Vot Jﬁ# ihnhx_d Bilal Hassan.
! - Civil Phtition No,3390 of 2021 ‘
& M B {On.appeal agalnst the order doted 13.04.2021 of the Pashawar . ot
P - High Court, Peshawar passed (n \W.P, No, 4509 <P ol 2020) g s ,
uu,_u.m.\.“...«\-l.l.( ..Genersl Post Office, Islamabad &otht:rs L PcnnonerS‘u- =-«ﬁ' S2IA L s
T e STttt 2 S ST SCI - 7 R R PR T % *
. e, Muhammad Jalal . g S i ...Respondent
: Yi s ‘For Lhe’pcu'tioncrs: Malik Javcd Iqbal Wains, AddLA.G.P. = 7 .‘ . .
e men . Aums‘cd by.Mire Maryam Rrshased, AHC.- e 5
- v o T TERE S BT s Mr. Gul! stnj Ahr“.ed Kiauii, Sanior E‘:t.*'“e*.q R
- e ] \»' ; Lo b ___,‘v. A % KRS
e i : |
] g R S .-.‘,.N.._‘ - : L
VR
: Tt A : Mr. R}mﬁd Ishaq, Advocatc Gcneral Pun_aab asmtcd by !
o ' Barrister Muhammad Mumtaz Ali, Addl.A .G, Pb". |
: Soige) P _Mr. Saifullah,'AddL.AIG;, Sindh T . e *0F
y ey 3 ME S$hah:Faisal Nlyas; ‘AddLA.G., KPK . ) ’
: m e e et M Muhammad Aya? Swatx Addl.A. G, Ba.]or‘hzstan !
i
i T g ; AT A 5 -——-—.—_—_—.—... g .-; s, gl ',',__,‘:z.-g-
‘ . - a e ey o S RSN ’
§ Y e t.hc ;céi;a'uwar ngh Court.'}’o
; a2
' [ The =
' rcspondent rchcd upc;s '»th (OM’) datcd 13 Apnl
i . e F et S s Ol e FV et T 2 U R
Estabhsnmem» d:v ; t&d ;
“ “roa r oy ."u«'u',‘n ""L"’;‘Q"J‘f &&.g xa{‘i,, hi‘e.rr“ bt :
gqxfi;}me’aﬁfor.contrgct, ppomtm m fo
. el “The - condition ~of'7 Fopen advertisement may “alsg be. ’ ,. :ﬂ g,
2 S 3 rclnxcd by the Lanc LM niutcr for. the ‘purpose of - R R
; A7 Appointment, on conLract ‘basis of wxdow/ vidower of one- .
By .~child of a dcccns;d cml servant who, dies during service i .
i ks

‘and. vn[c/husband or onc “child of & serving civil servant -
‘- who' bccamca pcrmancntly dxsablcd during scmcc';md

. ’ OM No. 4/]/2005 C?.I dltcd 13 April 2005
4 OM No 8/ lO/QODO-CP l dnted 21 Mn.r«.h 2000

§ CamScanner
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'

hc/:hc talees retirernant (rom service provxdcd that such
spccml dhp-naut.mn may bte naliowed only far
appointnient (o pasts in 36-10 anrl below,

Provided further that the witdew/widoser or a child of a
~ - uivil servantavba diaa during servics and wifs/husband
or a child of a scrviug civil survan. who beecrmen
‘permnanently disabled during service’ and he/she takes
retirement from scrvice will huve o apply for contract
appointment within ane year aler the death of a civil
nervant or retirement of & permanently disabled civil
servant. In case of & minar child of a eivil nervant, the
one year period will start (rom the date he/che attains

“’ < the nge of 18 years.'

The Writ Pctition was contested by the pettionere on the ground

' thut the fnthcr of the reapondsnt on 7 Augunt 1996 availed of his
reu:cmcnt ns Postman (BPS-M on medical grounds, thersfore, the OM
VE - P e dated 13 April 2005 ccmnot be applied retrospectively to appoint the

% . : respo'xdcnt who was thc 306 0t & retired civil se.va.t, -

T A

- The 'Wnt Peuuon was dssposed of by a Division Bench of the

Peshawar ngrrCourt*uwlc impugned order dated 13 April 2021 by |ssumg

: : dlmcuons to the petitioners to appoint the respondent on contract basis in
: T tcrms ol' OM dated 13 April 2005 [wrongly menlioned as notification in the

nmpugncd ordcr) in ‘accordance with the policy, notwithstanding that the

. OM dated 13 )\prxl 2005 could not be applied retrospectively to appoint '

the respondent as his father had retired from service on 7 August 1996,

when at that time there was no policy lor nppointrnent of-a child of a civil

Y med

B s

servant who dxcs durmg service or becomes permanently disabled during

.,.__, «

- an 3hxs r:rqu,n:.‘ ;akcs rgt:rr:m».nr froin service.

o

; Tho nouce ol’ thm case issued to the respondent was received by his

cousm whao statcd that the rcspondcnt has shifted abroad, but he did not

-d:sclose his addrcss. Lcam\.d Additional Atterney-General (‘AAGY stated -

t.hat '.hc respondcm was not appomtzd by the petitioners as directed by

o TR e e the :mpugncd ordcr bccnusc he had shifted abroad.

X
.

.
!
i
1
1

oore e o8

L e s

e I J\(.“Z. 6.

P

: '(1] ththcr Lhe nohcy conforms wnLh Amclc 25 and '.27,‘ 2
of— thc Consbtuuon -of - Islamic chubhc-or Pak:stanl"

“ ‘HJV' T W5Av&|o y... L. gieD

¥ (2) Whether the Prlmc Mmislcr of Pa.k.\smn nas t.h— power
“to relax rules and/or to issue the Policy.’

To asccrtmn as to whcther the poucv accorda \vuh the Lonsnnmon .

of thc lslnmlc chubﬂr of "u}osmn. 1973 "tho Comtxtutlon'), notxccs

e 2 ,‘A‘este’cl
el Npar, o LU L, : k
i S L ram NiBRen Khalid -

R IPR i NC

3'8 ..

. 1t Assdct
sel e e e .SWWCwﬂotPamm
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) . were issued to, lhc lcnmed Auomcy~0cncml for Paklst:m as wcll ns to thc ’ - e
s learned Advocatc Gcncmla of the \"rovmcc under Order )O(th A of thc B

Cede of Clvit Proccdurc, 1908 (‘CPC')

7.‘5‘ uubvsc::Lun () o( section 25»0!’ !he Civil Bervanta Acl 1973 ('tho
Clvil Servamh A.ct‘) cmpowers the Prcsldcnt of Pakistan (the Preuident)
or _any pcraon authorized by him in this ‘behall, to make necessary rules
l‘or cn.n'ymg uut thc purpcsca of Lhc Civil Servants Act. The Prcsxdcnl
- sithorized  the . Prime_ Mmimcr .0 4 Pamum 'PMY  vide SRO
A ~ets > oNoS.RO, 120[1/}98) dated 27 Februa:y 1998 to makc necessary rules, L
There are similar’ provislom in the provincml Inws Sub-scctson (1) of = Al rb bt i
" section ‘23 of the” Punjab Civil Servanta:Act, 1974 (the Punjab. ol

Borvants, Act‘) empowers the Governor | of Punjab or ‘any person

. : luthonzcd by hlm in this behul' to makc necessary | mles for carrying out

"""!ﬁd"- '-poscs ol' the P\mjab lenSorvnr.ts Act Sub-ucction (1} of sccuon -

26 or the smdh cml scmmu Act 1973 ('the Bindh cwu Ben:mts ,.-t -
empowcrs .the Govcmmcnt of Smdh or. any pcrson authorm:d by it in t.hls-»

+

= “‘bchtll’ to‘mnkrnecessary-mles Ioncarrymg.out the nnmoscs of thc Smdh T
le Servants Act.’ Sub-rulc {1) of rulc 26 of the Khybcr Pakhtunkhwa

+ Civil Servants Act, 1973 (‘the Khybet Pakhtunkhwn Civil Semnta Act') 4'

empowcrs Lhc Govemor of the Prcvmce or’ any person authonzed by hsm -

in this bchn.!l’ ta make | necessary’ ‘rulés for ‘carrying out the purposcs of -

* the Khyber Pakhtunkhwa Civil Servants Act. The Govcmor had a.uthonzcd T
. .the Chief Mmistnr {('CM") Khyber Pa.khlunkhwn to make necessary rulcs :
Sub-rule (1) of Sccnon 25 of the Balochlstan le Scrvams Act, 1974 (‘the !
Balochhmn m«u Semnts Act') cmpowcrsA the « Gov-mment of -

Baaochxstan or A0y pcrson uuthonzcd by nt m this behuu to maxe “

necessary rules far ca.n'ymg out Lhc purpoacs of the Balochxstan le
Scrvmt.shct. 1‘.,,: s - a . : G

g S
-,

= NG The ru!es for carmng out Lhc pu.rposes of Lhe rc.cvant Cwu Servant.s__ -
Acts hava.to bo rcspecnvcly made, by the PM; the Govemor or Punjab mc

s e vean

S\nd ‘tthCM khybcr Pakhtunkhyva and thc'Govcmmcm - : -

P L e D 8 EMORRY

thc laws and thc ru)ca madc th:rcundcr must

3

‘ iy By e s B SR E
ok cmzcns and t.hcn- cnuucm nt to cqual protcct\on o( 1aw, and thh Amclc o ff -

~~l'l n.'-,

o WEREAR AT L E Ms 'loreenKhahd t)_,
Mt agh s,.'w" Tt W 81, GonAssociate ..‘ /

s e, o ‘,& gl ,3- o ...s‘wmcmdpakhtzﬂ _//
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£ by Lhe &atabﬂ?hment Dlvlalon ulr!a oM datcd 23 Dcccmbct 202210 with
; : % v ay ]
TE s : -eﬁcct»,r'ﬂ'om 4v'Dcccmber"QOIS Whereby mc provman ot contrnctii-
4 s i employmcnuunder, ,mc I“nckagc of '2015 waa rcplaccd wllh rcgular

i

,,,_.;;,-_ m\pm{nlmcnls with lmmcdluh‘ cffcct nnd the acrv{cca of all the contract;

Pt sy

o cmployccn nppnlntcd undcr Uw Pnckugu ol P (\u-x e Puckng* of 2015,

.who were contractunl cmplayccs wcrc rcgulnrizcd with mmcdnm: cffccl. .

‘w AL
‘v

-1/~,.-; .

R 12...1‘hc 1mmcd ; A/\ 'cnnocdcd--that nppointmcnts of .a

.v~1

wldow/widowcr‘/ chﬂd of a clvil qcr;mnt.who dies in acrvicc and those who..
SPY FRS SPETAS “»M»Wbceome..pcrmmemwghlcd durmg servicc and mkes retrement from

W el VAV .,
; acwvifc.*either on contract ot Jon’ rcgu]ar b;mis, m different” gndc: and -
T U CIREL O A~\J‘i e
! . whhov:xt of;em ndvcrdacment \lmo in vxolaﬂon of Amclcs 25 and 27 of Lhc N

Conutituuon. ¥

LA

——" ‘,.-. 13, Rule X7-A ol’ the 'Punjab le Sewnnts (Appomtmcnh and Conditions

! 8 Ty '::' o[ Saw‘icc) ,Rulcs, 1974 cmslcd m u.c Provmcc to provide Goverment o
‘ e 19 Bl to mcmwidpw/wﬂe/chud “of a. clynl s”r'vént m BPS-1 to 11 who'dies in
e s e " se v".-'ﬁ or is derlnrcd’invallﬂatcd/mcapacitatcd for further service; it s
. . | ' R RTIN ”l.‘“”" tag .
: Ll i ‘1743 Not\wmstapd.mg anytl'ung contained in any: rule to .

4 the contrary,.whencvcr a cml servant dies while in service.
ox" dcchrcd. invahdau:d/mcapacitatcd for .- further
scrvxcc. ong of‘ h{s uncn*ploycd children or his’ mdow/wﬂc
“*may, be: employcd by the; Appomung Authority- against a
post'to; be flled, under,.mlcs 16, and- 17 for which he/she
pnsscsscs ;hqprescribcd qual.ﬁcanon e.nd cxpencnce and |
such‘ chlld_ or,,the mdow[wxfc may be given 10 additional

Ve PP Ve e b,

: Ve s e oar inghg*aggrcgatc by the Public’ Servxce.Commzasion
. 3 it : ;a«bymthn:,appi-o T uSchctmn ‘Board" or,Committee =
iR Eow o othsewian U qualifies’ - in o the . o
: _u}tc_.'m"" o omidiit ThAond

u"\«n, n

i)
va:dcd urther :

A nt -sery an o es whlc n. s‘mcc or is
cclared‘é‘ixrvvahdatcd /mcapucxtatcd tor fur;hcr service
rovid a'job agamqt posts in. BS- 1. to 5 ‘and the.

p.mo Clcrks (BS 7) \in the! depa.mnent in whxch

s oth’en‘msc ehg,ihlc 1ot :
7 f "‘('unh ; #

< . ERCTN

.‘.hat only one" chx\d 'or.wxdow or wxfe of an.”
- ing’ “-or ,dcclarcd

A,cmploycu S -
mvuhdntccj,.or ncapaclmtcd ’for fun.hcr ‘_ ¢l
ol‘ﬂsu\"_‘l"‘"‘""“}. o th th ‘posl shajl by "appomtcd to a

1oy e et Y

; -Go cmmcnt' seryantiwas sciviug at'tne uinc of the death

o gtk

- o1, thc‘decla.ratjon. wnhout obscncmcc of thc prochural :

‘r\t;quircmenta prcscribcd for\suc‘\ appomt.ment 3

‘.-'u

o -M OM No'F. No. 3123/2021 3} [l ama 23 Dtcernbcr 'zon i

. edeled

e



 C1 Mo 2290 af 2024 % SR B

B e 14, Lcm‘ncd :\dvocnte Ot:ncrul ‘f’unr\h lnl'armcd that the policy for
i nppoinﬂnn ane ch\m[wi(njwutnw n AP i ‘@ NP finciuding thr post
Ji, of Patwari and Junior Cterk) of ‘a civil m:rvnm wha cies in mervice or ls

-t

declared mvahdum]I{nca;mclmml for hmhfr servine in pursuance af the
provisoa to the nbove nile 17-A waa disconunued with effe. ¢ frea 21
November 2023 vide natification deted 7 Decembar 2023, Therenfter, vide
notification dated 26 July 7024 nile 17-A was omitted. He further stated
that the Government of P\mjah ‘has appraved a Financial Assistance
‘Packapge with cffcct from 22’ fcbrunry 2017 for the families of the civil
* servants who die while la utvica. with different rates of compenaation for
e .y different pay acnlca and the Jfate o!‘ comwnsa!inn has been revised from

Yoo TUYREF Nl w0

time to time, The I?mnm:ul Msmnnce Packngc ln thc f‘rovmcc of Punjah
doc‘ not contain any pmvision to. provndc a Government job, either on
. conmet or rcgular bnms, fn any gradc. to o chﬂd/wnfc/w:dow of a civil

sen'nnt who dncs in’ scrvicc or is dcciared invuhdmcqlmcapdcumcd tor
further ser\nc«- A W

‘.

:5 - Rule-l—!—ﬁ-af—!hc—&ndh-cml-&wanu-(kppomuncm Promotion and
‘I‘ransfcr] Rulcu, x974 providcd Govcmmcnt jobs in BPS-1 to 11 to a
chxld]spouac of a. cwll serv:mt who dics . m service or is declared
mvahdated/ incapacitatcd for fun.hcr scrvtcc, it is reproduced hcrcinbclow

“Where ‘a’civil Sérvant dies whilc in service or is declared
invalidated or Incapacitated for further service, one of
his/her children or, as the case may be, [spouse] (when
. all the children of the deceased employee are mincr) shall
e be prcvided,job who, applies within a pmod of two years
-’ gt “death ‘ot declaration "of invalidity or incapacity of civil
seevade wiFally wowe {Basie ray ovais 1 du s we G

P Departmmt where mch civil ‘servant was worklng

Pmnded thnt“such appomtmcm ahull be: made after
fulﬁl]mcnt of - formalitics™ as required -in_the recruitment
. rules and holding mtcmcw. for the post apphcd for:

R I el et

-.-.-_-.—', '.. sy

Provxded further that thc r.:‘ut of datc shnll bc wnhm two
ik yea.rs of the death of’ Lh:ffﬁcer or official~ - -
P :

R ordy 2 S

- \--———--—cl-! P —

_;[Provxdcd' Iurthér 'that if a nght of _employment’ has
a.lrcady nccrucd ta any of the’ chﬂdrcn of deceassd or:
f.' vahda d ‘o, mcapa.c:mted civil.servant then ths former' .
" ahall hot Be, depnvcd of the benefit accnied to hu’u under’,
Notiﬂcauons dut:d 145 03 2008 ‘and l? 07. 2009 of these'

o ’r..'t...r..., r.,n,- S o, mmesa .‘....
&

- de mewn

DTS Artmlcs 25 a.nd 27 ot Lhc Consutuuon. )eamcd Addmonal Advocate-
General‘ Sindh atated that. tfx

e nbove rule hna not becn ormtted by thc.

frw——— ey e e ety w— -....m“-—-.'....,-—-.-..w-q-.'. -

oo x.,....,.,-,...-s...n .--b.\,.,. A
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"16.,. Rule . (4) f‘ the Khybcr
(Appomtmcnt Promohen rmd Tmmfrlr) Ruln. 1989 provndcd for thc.‘_'
nppomuncnl o!‘ onc cluld nr spmmc “to! o p(m in IPS 1 ta 10 of ‘a elvil
servant \vho dlc« in- scrvlcc or-ls lcndcrf'(l mrnpncumcd/mvnllda\:d'

¥ o

NN oo [ '

b e ey

' ~t PR T

mu i ,,‘. .

pcnmmcnt!y durim, acw{cc lt b 1c|u o .ac\ abeo hnﬂnjw g

¥

'thrc‘ a. eivil ‘servant . dncs ¢ or is rendered
Vmcnpacxmtcd/invnjndnlcd permanently | during service
then notwithstanding the procedure provid»d for in sub-
rule.(2), the nppoi;tdng autharity may appoint one of the

chxldrcn ‘of such, civnl ncmmt. or if the child has not

attained  the ‘oge prcscnbcd for. appomlmcnt in

,Oovcmmcnh.SeMce,,o the > 'widow/wile .. of - such . civil.

R S I

. servant, lo o post in any of the Basic Pay Scz\lcs 1-10:

Provided Lhat ‘the child or thc ‘widow/wile as the case
may be, posscsses the mimmum quslification prescribed
for nppomtmcnt to the' pou. A i )

Prowded rurthen that, d’ therc are’ two Wldows/wwca of
"~ the deceased’ cm] lervnm,.prc(crcncc shcdl be given to’
thc cldcr mdow/\vxfc .

‘:-(“, .“.‘,

Provided alio that the* appointment undcr Lh!s sub mlc $ b

'Pnk)mxnk.hwn CMI Scrvantni

P |

)

;o -(-~—-u aubject-urnvaﬂubmtrof—a-vncanq-nndﬂf—marc ther

r;nsfer) Rules; 2009 promdcd ;

o one .vacancics‘in*different’ pay- ‘scales are available at a

g Umc nnd the' chxld or, !.hc wudow/wafc, as the.case may,

chg:ble for appomtmcnt in, more. than one’ poat he /she

shn.ll ordmanl) be appomtcd to the post carrymg h:gher

-“'

me-BaJocmsum Cn.n; .bew 1y

Fap 8l

aqy rulc to thc

;'vaxl Sc ant dies while'in ‘service,
child: .rnay b\. employed-, by .the ;

(a) the” spousc .ort' hild 72 av'thc Z.a;c may be. sha]l
‘the' dah!' caﬁgn prcscnbcd for. thc post

'f thénchxld of, t.he dcceascd Oovcmmcm Scrvnnt is

ainst a’postin' BPS1 to'1S in.the -

bc,}posscsses the: .quahﬁcat.\om makmg him - or: her ~

undcr-ngc"h;s name ﬁhal! be mcludea in “the .

i i om0t A B 4 e b s s w2
P .

o &y
L Ahpy.nhuncnt "tomouon :

thc Appomtmert of. ar chxld or

opcn advcruscmcm, \t 1s rcproduccd

PREC

au oo .




N

CP Nu.3390 of 202

waiting list from the date of death of his/her
. Father or Mather, However he/shall be considered

for appointment after he/she attains the sage
preseribed for the post.’

Rule 12-A of the above Rules of 2009 provided for the appointment,
without open adverhsemcnt one child in’ BPS-1 and BPS-2.of a civil
scrvant who,’ whﬁe scrving in BPS-1 and 2, retires on superannuation or
due ta imalidaﬁon* itis rcproduced hercmbclew

'Notwith!landlng a.nything cuﬁtamed in any mlc o the
contrary, whenever a Governfient Servant.in BPS-1 and
BPS-2 retired on superannuation or due to invalidation, .
one of ‘his/her children  may- be . employed by the .
appoin'dng authority against a post in BPS-1 and BPS-2

in the Department in which the retired Government

Servant was working, without ohserving the condmon of
open advertisement; B

* ™ -Provided that- ey

(n) the child paaseuea the qua.liﬁcabon prcscnbed for
. the poat and -

{b) If the -child o( the rctu‘cd Government Scrva.nt is

.under-age at the time of retirement, his name shall

- be included in. the waiting list from the date of

retirement/invalidation of his/her Father. or

Mother. However he/shall be considered for

appointment after he/she attains the age
prescribed for the past.'

The learned Additional Advocate-General, Balochistan informed that

- vide notification dated 9 May 2023 rule 12-A had been omitted but that

el 1Yt pyinvte M f\'u-thf\'. stated that in (h~ case of PWD Employees
Union Balachistan - v. Secretary Corununication and Works!! a Division
Bench of the Balochistan High Court dsclared the said rule 12 to be
discriminatory and ultra vires Articles 2A, 3,4, 9, 18, 25 and 27 of the
Constitution, but the judgment passed by thc Balochlstan High Court was
held not sustmnablc by a thrcc mcmbcr Bench of this Court vide order
dated 19 Scptcmbcr 2022 passed m Clvil Appcal Nos. 691 and others on

e e

the ground that the qucstmn of mres of mlc 12 was not beforc thc H:gh N )
Cou."t and t.hat lt could no' take suo moto “lubcc of Lhc snme smce itdid L

moto )unsdxcuon to takc up the mst'crs on'\ts own nccord as
- was hcld m th.e casc of Dr Imran Khattak w Ms Soﬁa Waqar Khattak“

Lo P V1

2 T
al‘. - l"u-' W . g orelat Vet pae

of a civil scwant who dies dun.ng service or bccomes pcrma.nenuy-
dxsab}ed[ixwalidamd/mcapacxtatcd f v further . service ' and takes

s
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. ' .’: . s rcurcmcnt {rom ucmcc aet prnnlunnry nnd nlher h'nrﬁh !rnm the puhhr
& ’.:‘ S cxchcqucr. to whlnh they are entlled, Hlowever, the above mentioned

C.owe males,; policies, OMs, etc. whhh accure or provide appointinenta in
' d:ﬂrrcnl glmlrn. wnu\nut apen mlvcrthrmrm: and campetition, to the
mduwlwxdnwrr. Wtfr/hn!hand or & chifl of A civil servant of the Federal

and l‘rmlmcm\ "Qovermiments, who dies during service or hecomes

,‘ il ' pcnmnmtly dlanbled/lnvc\lidntcd/mcnpacxumd for further service and
lakes rcbnmcnt from, lervlcc, la, ex fam! discriminatary against the other
or ordmury cl!lzcm of Pakistan’ and the same cannot be termed an a

wes el pansanable® classifieation® as “their: object “ia' to give-an ‘advantage by
I - excluding ouxers."which i, not, permlsstblc under Article 25 of the
‘ Consmul.(on. Arlicle a7 nf Lhe Consdtullan which specifically ‘attends to
, ‘ the service of l’nkulam prohib{u dlncrimlnaﬁon in services,
. :
: r --I;\O Th' mvemmcnt nnd publxc 5cr'*nr-0mn‘oym‘ntcannot re allawed
{ 3

nor can be" made’ hcrcdnn.ry Thc Conuutqun stipulates that equal
-mploymunmd-eoommie—oppommas—musvbe-provadcd to all c:uzens
- Economic justice, if-we may- add isa componcm of social justice whxch

focuscs on crcatmg cqual opportumucs ror all within a society in. "all
aspccts. ke oo : ’

g ‘26. Article 4 of thc Conadtuﬁo'\ embodx:s t.hc conccpt of equality before

Iaw cqual pmtccbon of law, nght of mdwudua.ls to be dealt with in

. accorda.ncc wit.h le.w and ;mvmg thc cmzcns from arbntrary/ discriminatory

LET lmvs angl actxons”“lt Ss:the duty nnd obllganqn of Lhc puch funcuonan-s

’ 2;.. Axfticlc 5(2) ol' thc Consututlon bounds cvr.rybody to obcy the

S Y

-fa.h.h; honcsdy and mthm the‘prccinct‘ of 1ta power 80 that the. persons

“«rw ..-....,. R e St o] .\ « ....-g.f.m R e e
e ccm:crn::d should be treated in accardancc thh thc !aw as guara.mccd by
D At el bivintiablpndsicn: : e

i PRBAL = g

rude 4 ‘of thc Coqst

PR .-....-‘—"—...—-—.-:A-.

3 oohgatory for Lhc Statc to.

TS »‘ ‘,.,,,, 4..\L'- e.,.»,. i b T B

G- ool 'J\ %‘ fulfl u;c’bi)hgaﬁon undcr Amclc
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, be purcclcd out to ‘the functjonnr!cs ‘of thc State. These jobs neither are -
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o
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thc'-fundamcntal*princxples, from cach nccordmg to hts abxl\ty to cach”
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e e e following _the__Conatitution__and _the rules of justness

: ‘ 10 g
SO N A0 of 2001 v oy :

F: . : , 3 .
3 -t 4 crvles {2 .n government
. merit in appointments iy tae serviee of Pliatun that includen g )
. > ) . 1“
“jobs st be adopled, . N
' '.‘.'i. The x\ppmnl\nru( ol n \\u!n\v,\/\dn\\'rr \\'l!r/l\\l'llu\ml ar child of n
-('l\'ll servant in «ll((mrnt praden cocaeanaot Lt alay tnals, without apen

| nd\'rtlurmrnt. mu\pcllllcm and merit h also violntive of Article 18 of the
| .Cnnnllmtmu \\hwh :\rovmcn !lmt mhjcrl 10 'mch qualification, If any, aa '
mt\y be prescribed by ln\v, rvny ¢ itlzen shall lmvr the rlrht to enter upon
nny lawful profession ov nccupn(mn nnd ta conduct nny 1nwfu! trade or
“businesa. Appointments obstructing, ordinary qualificd citizena to compete i
for cntrnng inm the prufcn\on of the scrvice of Pakistan in accordance

' wuh their n\nll(y Aml cllrlhlhly nlao vmlnh. this fundnameéntal right, and if

such nppnlmmcnn are made, they negate equality of opportunity,

competition, merit and also defeat the object of pood governance,
2%, - Good governnnce cannot be nachieved by exercising discretionary

powers unreasonably or arbitrurily.. This objective can be achicved by

fairness and
openness as enshrined in the above referred /\ru'clcs of the Constitution.

25. ° Any law, polncy or rulc which is mo.mfcstly Inconsistent with the

Consumuon:\l commnndﬁ rclrorrcssivc in nature and dlscnmmatory inter
se the citizens is subject to judicial review, In the case of Govermment of
Khyber Pakhtunkhwa through Secretary Agriculture v. Tahir Musftag and
others!3, while dismissing the cl‘aim of the son of a retired civil servant of
thc Agnculmrc Dcpzu't.mcnt of Khybcr Pakhtunkhwa  who

‘x:."l\g. REIRT rrno‘:

sought

an tha hanrly ~ ,..“.\l winals Ay —-"n(- P"“'Y it waa

held by a four member Bench of this Court that:

‘The Constitution of the Islamic Republic of Pakistan
prohibits discrimination as stated in Article 25 and

further stipulates and cntrenches the principle in respect

of service of. Pakistan in Article 27. In prcfcmng the

children of a government scrvant or reserving seats for

them offends- the Constitution.. The samc also detracts

o - from a merit-based system of employment. -The taxpayers
" Hard carned monics pay flcr the salaries, benefits and
pcnsaons “of govcmmcnt scrvants. The. people'’s. interest
llcs in: having the, bcsL person {or the job, and not to sufler .

: “those who secure cmployment on the basis 'of a filial
3 rclauonshlp The . stated mstrucuons._ underminc
: transparcncy o and good governance; . thereflore; * the
'goycrnmr ¢ af? Khybcr Pnkhtunkhwav wnll bc advxscd to

:~U’L .

.
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- . ’ dutzd 13 April 9021 pnsscd by the Peshawar High Court in favour of the .. . ?/\1 .

" " ’ nwondenl is set aside. Pohuea, omcc m:mornndums, cmploymcm undcr & -
the Package of the Prime Mmutcr, the Financial A:suu.ncc Pa*kagc. Rul'
oy 11-A of the Sindh Civil Servanta (Appolntment, Promotion and Tranale?)
- - .~ Rules, 1974, Rule 10 (4) of the Khyber Pakhtunkhwa Civil servants
(Appointment, Promotion and Transfer) Rules, 1989, Rule 12 of the
DBalochistan Civil Servants {Appointment, promotion and Transfer) Rulca,

”

2009 or any other rule, policy, memorandum, etc. whcnunder

appolntmmts without open ndvc-ua-tx;xent'cnmpcuuon and merit, of the

mdow/\ndowcr. wﬂelhuab.md or ch:ld ol \cml servants in dnﬁcrcnt N

grades, ~ who dic+ - during. *service’s 2for. become,,pcmmcnﬂy
. duublcd/mvnhdnud[incapamtatcd for further service and take retirement

from scrvice, are declared to be discriminatory and ultra vires Articles 3, 4,
: i s{2), 18, 25(1) and 27 of the Constitution. The pn:-cnbcd Federal and
! . Provineial authorities are dirccted to withdraw the same. However, it is

chrified that the instant fudement shall not cffect the appointments
i alrcady made of the widow/widcwer, m.fc/husband or child of d:cascd or ¢

- retired civil servants. 1t is further clarified that this )udgmcnl shall not
——_ . afect the policies, rules or compensation packages. of the Federal and

Provincial Governments for the benefit of the legal heirs of mertyred
szonncl of the law enforcement agencics and of civil servants who dic on

account of terrorist activities. // e = J
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